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JURISDICTION ON APPEAL 
This is an appeal from the verdict of Third District Judge Robert Hilder. 
Jurisdiction is founded upon section 78-2-2(j) Utah Code Annotated, as an appeal from 
a Judgement of a District Court. The appeal was poured over to the Utah Court of 
Appeals by the Utah Supreme Court on October 22, 1998. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
The Brief submitted by the plaintiff lacks a clear statement of the issues 
upon which he seeks review. In a consideration of the Brief as a whole, it appears that 
he is contending that the evidence does not support the verdict. 
With that understanding, defendant characterizes the issue for review as 
follows: 
Whether the evidence presented at Trial is sufficient to support the Trial Court's 
Findings of Fact, Conclusions of Law and Verdict. 
This issue is reviewed under the "clearly erroneous" standard. {Butler 
Crockett v. Pine Crest Pipeline, 909 P.2d 225 (Utah 1995)). 
RECORD ON APPEAL 
The plaintiff in this case has failed to order a transcript of the Trial as 
required by Rule 11(e) of the Utah Rules of Appellate Procedure. Consequently, 
reference in this brief cannot be made to the evidence at Trial as required by Rule 24(e) 
of the Utah Rules of Appellate Procedure. Defendant believes that plaintiffs failure to 
obtain the record is fatal to his appeal which is based upon his belief that Judge Hilder 
made an inappropriate factual Findings. 
STATEMENT OF THE CASE 
The plaintiff is seeking additional payments from his homeowners 
insurance carrier for costs of repairing damage to his house that he alleges occurred due 
to flooding on August 29, 1996. 
After the flooding incident, Allstate's Adjuster reviewed the damage and 
prepared an estimate of the cost of repair. A contractor selected by plaintiff, CPH 
Restoration, also reviewed the damage and prepared an estimate of repair. The Adjuster 
and the contractor subsequently returned to the premises to check on potential water 
damage to wall board and the contractor adjusted his estimate based upon testing of the 
wall board at several locations and determining that it did not need replacement. 
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Allstate issued a check to the plaintiff based upon the amount of the CPH 
Restoration estimate, less the applicable deductible of $250. The check indicated on its 
face that it was "final settlement of dwelling loss and contents moving caused by water 
damage on 08/28/96." ( \ ..-; * i . '- ..'• ..' d is Appendix "B"). 
Plaintiff received the check and called that Adjuster complaining that he 
thought more money should be paid. The Adjuster advised him that the check 
repress nr> . :• . • . s|-.* 
payments would be made for the repair. The plaintiff endorsed the check and has 
retained the proceeds. 
Subsequenl in i< < 'luini llu; [>;i\ ™iu n| (he pL lUii'f contiKled addHional 
contractors, none of whom specialize in restoration and received brief bids for amounts 
higher than had been bid by his original contractor, CPH Restoration. Subsequent to 
that, he obtained a bid from his son who call = ' < < i; ., • 
han twice as high as any other bid. Although his son was not a licensed 
contractor, the plaintiff hired his son to do the work. 
It I rial, plaintiff presented no expert testimony wluus, ,., ^ KU-AIU: M-. 
repair cost oi the s :ope of repaii Il:ie c)iil) testimony he offered was his own testimony 
and that of his daughter. Neither plaintiff nor his daughter are contractors or in any 
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way experienced in construction or damage restoration. Plaintiff failed to bring any of 
the contractors who had done bids on the job. Plaintiff did not even present his son to 
testify as to the validity of his charges. 
The only contractor that testified at trial was Steve Cook of CPH 
Restoration. He testified that he had originally been contacted by plaintiff. He testified 
as to the validity of his estimate and the fact that he was ready, willing and able to fully 
perform the restoration service for the price stated. 
The only other witness presented was Allstate's Adjuster, Jed Mouritsen, 
who testified regarding his inspection of the premises. His estimate was slightly higher, 
but similar to, the final estimate submitted by CPH Restoration. 
After taking the matter under advisement, Judge Hilder issued his 
Findings and Conclusions which are attached as Appendix "A." In substance, Judge 
Hilder ruled that the plaintiffs acceptance of the tendered check constituted an accord 
and satisfaction which precluded further claim. Furthermore, Judge Hilder ruled that 
the plaintiff had failed to present any credible evidence as to the additional amount of 
his damage, if any. 
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SUMMARY Oi A K U I >itL\ i 
1. PLAINTIFF'S APPEAL MUST BE DISMISSED FOR LACK OF 
A RECORD - The substance of plaintiff s appeal, as best interpreted from his brief, is 
his complaint • judge Hildei did not I in :1 the facts the way the plaintif f hoped he 
would. Any appeal which is based upon Findings made contrary to evidence must be 
supported by a complete transcript of the evidence presented. The appellant is required 
to marshall the evidence in support of the 1 1 ial Cot ii fs decision ai id demonstrate the 
absence of evidence sufficient to support that decision. 
In this case, the plaintiff has totally failed in this requirement. His failure 
to order a transcript and secure the record ; > UIK* US appeal 
2 PLAINTH r s LLAiM IS BARRED B\ IHE DOCTRINE OF 
ACCORD A N D SATISFACTION - The plaintiff admitted at Trial that he received the 
settlement check from Allstate and read the endorsement on it i k admitted that he 
tiiidm ".foud (hi., mi, ,imh|' ul lln i iiiliiiMMiiriil He spoL* ( ihr \d [usk i and was told 
there would be no further money for the restoration for the home. Plaintiff endorsed the 
check with that understanding and received the money. 
I lis a> ::t of accepting tl: ic: :1 ieck coi istiti ites ai I accoi d and satisfactioi i Il: lis 
claim is therefore barred. 
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3. PLAINTIFF FAILED TO PROVE ANY ADDITIONAL 
DAMAGE AT TRIAL. 
In addition to the accord and satisfaction, Judge Hilder's decision is 
supported by the plaintiffs complete failure of proof at Trial. The plaintiff did not 
present any evidence whatsoever upon which the Court could have based a 
determination of any additional amounts due. The defendant had presented a licensed 
Utah contractor who specialized in restoration. This contractor was specifically 
selected by plaintiff himself and not by the defendant. That contractor testified 
unequivocally that his company was ready, willing and able to perform the repairs 
necessaiy for the amount stated in the estimate. 
The plaintiffs evidence consisted of four "estimates." However, the 
plaintiff failed to present any witness or evidence to support the validity of these 
"estimates." Three of the "estimates" were very non-specific and did not indicate 
exactly what repairs were being done. There was no evidence that these estimates came 
from licensed contractors who had any experience in restoration. In fact, Steve Cook of 
CPH Restoration testified that none of them did work as restoration contractors. 
The fourth estimate was from plaintiffs son. The evidence showed that 
he was not a Utah licensed contractor. 
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There was a complete failure of any evidence demonstrating what, if any, 
repair work was necessary at the home that was not specifically covered by the CPH 
Restoration bid for which the plaintiff had been paid. 
ARGUMENT 
POINT I 
PLAINTIFF'S APPEAL MUST FAIL DLL lO 111^ I AiJLUKL l U U b i A I N A 
RECORD, MARSHALL THE EVIDENCE AND DEMONSTRATE A LACK OF 
FACTUAL SUPPORT FOR JUDGE HILDER'S RULING. 
The thrust of the plaintiffs brief is his claim that Judge Hilder should not 
have believed the testimony of Steve < * ' • * • • sh ^
 ;. r.iing the cost of 
repairing i image and should not have found that an accord and satisfaction existed. 
Plaintiff simply does not like the factual Conclusions which the Judge reached. 
An Appellate Court may only reverse a Tu , oun N laaiial 
detent < M •.•... r n, \ ] early erroneous." Butler Crockett v. 
Pine Crest Pipeline, 909 P.2d 225 (Utah 1995). The Findings may only be overturned 
if they are against the clear weight of evidence, when that evidence is considered iiI the 
light, • .. ; • -. < •- '/•"• m, krn •• r ic Crest 
Pipeline, supra. 
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In the present case, Judge Hilder accepted the testimony of the only 
restoration contractor who was called to testify. Steve Cook of CPH Restoration was 
originally contacted by the plaintiff himself He testified as to the scope of the damage 
and the ability of his company to repair it for the price stated. Judge Hilder was able to 
observe the witnesses demeanor and all of the exhibits and found him believable. 
As noted above, the plaintiff has failed to make any effort to effectively 
challenge Judge Hilder's ruling. Under Rule 11(e) of the Utah Rules of Appellate 
Procedure, it was the plaintiffs duty to order a transcript of the evidence if he intended 
to challenge the Judge's factual Findings. It was furthermore the plaintiffs duty to 
submit a brief pursuant to Rule 24 with specific factual citations to that record and to 
marshall the evidence and demonstrate that Judge Hilder's ruling was clearly erroneous. 
The plaintiff failed to even attempt to do so. 
As stated in the case of Steele v. Board of Review of the Industrial 
Commission of Utah, 845 P.2d 960 (Ct. of App. 1993): 
If a party fails to provide a statement of facts along with a 
citation to the record where those facts are supported, we 
will assume the correctness of the Judgement. 
845 P.2d at p.962 
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A chal1 \r:: * ! Judge s bindings oi Fact further requires that the appellate, in his 
brief, marshall all of the evidence in support of the Trial Judge's Findings and then 
demonstrate that the challenged Findings are unsupported by substantial evidence. 
Steele v. Board of Review of Industrial Commission of Utah, supra. 
Plaintiff has made no effort to do so. 
Under these circumstances, the Appellate Court must accept the 
correctness of Judge Hikki s hndnti's of hi' I I h i" r«> \wi h.isis lr« nullum tlinn. 
POINT II 
PLAINTIFF'S CLAIM IS BARRED BY THE ACCORD AND SATISFACTION 
HE ENTERED INTO BY ACCEPTING ALLST \ ^ , c r u r f i ; 
OnSepter 1996, Ai " • * '•<*'* < .-h, a -
of $18,343.71 representing the full amount bid by CPH Restoration, less the plaintiffs 
$250 deductible. The check contained the following conditions of acceptance: 
Final settlement of dwelling loss and • :T -..ng 
caused by water damage on 08/29/96 
See attached as appendix "B." 
When the plaintiff received the check he called Allstate to complain that 
told him that this check was presented as a final payment for the restoration work for 
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this home. When the conversation ended, plaintiff admitted that he understood that the 
check was presented as final payment and that Allstate did not intend to pay further. 
The plaintiff went ahead and cashed the check after writing on it: 
Cashing this check under protest, we are not accepting said 
amount as final settlement 
He has retained the funds ever since. 
Utah law does not permit a plaintiff to accept a payment settling a dispute 
and then turn around and sue on that dispute. In this case, there was a dispute over an 
unliquidated amount, payment was proffered in full settlement of the dispute and the 
plaintiff accepted it. The doctrine of accord and satisfaction binds a party who accepted 
a payment to the terms of the payment offer. S&G, Inc. v. Intermountain Power 
Agency, 913 P.2d 735 (Utah 1996); Estate Landscape and Snow Removal Specialists, 
Inc. V. Mountainstates Tel & Tel Co., 844 P.2d 322 (Utah 1992); Marton Remodeling v. 
Jenson, 706 P.2d 607 (Utah 1985). 
The plaintiffs attempt to alter the condition of the check by endorsing 
other words on the check has no effect. In the Marton Remodeling case, supra, the 
Utah Supreme Court rejected a similar attempt stating: 
It is of no legal consequence that Marton told Jensen upon 
receipt of the $5,000 check that he did not regard it as full 
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payment. Marton could not disregard with immunity the 
condition placed on the check by writing, "not full 
payment" under the condition. 
706 P.2d at 609 
The fact that plaintiff subsequently received payments for alternative 
living expenses under the policy and for emergency clean-up under the policy, has no 
effect on Allstate's obligation to pay him for the restoration of his home. That was 
covered by the September check. The plaintiff endorsed it knowing that it was tendered 
as full payment for the restoration and cannot subsequently sue for additional money. 
POINT III 
JUDGE HILDER'S FINDINGS OF FACT WERE COMPELLED BY THE 
EVIDENCE, PLAINTIFF COMPLETELY FAILED TO PROVE ANY 
ADDITIONAL DAMAGE. 
As noted above, the only contractor who appeared at Trial was Steve 
Cook of CPH Restoration. Mr. Cook's company had been selected by the plaintiff. 
Mr. Cook testified as to his company's competence, appropriate licensing and ability to 
do the restoration for the amount stated. 
The plaintiff simply failed to present any valid contradictory evidence. 
The plaintiffs submitted three very short estimates from contractors who did not appear 
11 
at Trial. There was no evidence presented as to the competence of any of those three 
contractors in restoration construction. Those contractors set their repair price at 
approximately double what CPH Restoration had bid. They did not clearly define what, 
if any, additional work they were doing or what the true scope of their work was to be. 
Finally, plaintiff presented a bid from his son who is not a Utah licensed contractor. 
His bid doubled the price again. 
The plaintiff presented no evidence to demonstrate that any repair was 
needed which was not specifically covered by the CPH Restoration bid. He further 
presented no evidence to suggest that Steve Cook and CPH Restoration were in any way 
unqualified to do the job. He asked the Court for an indeterminate amount of additional 
money without demonstrating precisely the amount of money requested or what that 
money would have actually been for, that CPH's bid did not already cover. 
A Trial Judge is in the best position to evaluate the demeanor of witnesses 
and the evidence as it is presented. In this case, Judge Hilder found Mr. Cook to be 
believable and that decision cannot be disturbed on appeal. Furthermore, in view of the 
complete absence of evidence to support any of plaintiff s claims or from which Judge 
Hilder could have determined any additional dollar amount owing, Judge Hilder's 
conclusion was compelled by plaintiffs failure of proof. 
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CONCLUSION 
Judge Hilder's ruling in this case is not only supported by adequate 
evidence, it is also compelled by the evidence. The plaintiff admitted to endorsing the 
settlement check which he clearly understood was final payment for the restoration 
construction. The plaintiff failed to present any evidence to demonstrate what 
additional work needed to be done which was not covered by the CPH Restoration bid. 
While the plaintiff would like to continue to argue, there is simply no legal basis to do 
so. 
Judge Hilder's judgement must be affirmed. 
/ / 
DATED this »A ^ day of ....j^v.y^ 1999. 
RICHARDS, BRANDT, MILLEI 
& NELSON 
L. STEVENS 
Attorneys for Defendant - Appellee 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that two true and correct copies of the foregoing 
instrument were mailed, first-class, postage prepaid, on this S-d> day of September, 
1999, to the following: 
Alphonse Hazboun 
1357 East 11400 South 





Appendix "A" Judge Hilder's Ruling 
Appendix "B" Settlement Check dated September 16, 1996 
THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ALPHONSE HAZBOUN, 
Plaintiff, FINDINGS OF FACT 
AND 
vs. 
CONCLUSIONS OF LAW 
ALLSTATE INSURANCE COMPANY, Case No. 970002969 
Defendant. Judge Robert K. Hilder 
This matter came on for trial to the court on May 14, 1998. Plaintiff was present 
in person, and represented by counsel, Gordon K. Jensen. Defendant was represented by Robert 
L. Stevens. Having considered the evidence presented at trial and the arguments of counsel, and 
being fully advised in the premises, the court hereby enters the following: 
FINDINGS OF FACT 
1. Plaintiff was insured under an Allstate Homeowner's Policy, which policy 
was in effect at all times relevant to this action. 
2. The policy provided coverage for damage to the insured dwelling caused 
by an accidental physical loss. The policy also covered damage to personal property and 
additional living expenses ("ALE"), when a physical loss made the residence uninhabitable 
3. Plaintiff suffered a physical loss involving water damage on or about 
August 29, 1996. 
4. The physical loss damaged the dwelling itself, creating the need for both 
emergency clean-up and structural repair. 
5. The loss rendered the premises temporarily uninhabitable. 
6. The incident may have resulted in damage to or loss of personal property, 
but based on the court's ruling at trial that the personal property claim is not properly before the 
court at this time, the issue of personal property will not be considered further in these Findings. 
7. Allstate, acting through its representatives, responded promptly to 
plaintiffs notification of the loss. 
8. Allstate promptly prepared a Scope of Damage assessment, which 
estimated the cost of dwelling repairs at $20,392.01, less plaintiffs $250.00 deductible. 
9. At about the same time, and acting through his representative, Jer-Mex, 
Inc., plaintiff solicited a repair estimate from CPH Restoration, Inc. ("CPH"). 
10. CPH agreed to repair the structural damage for the sum of $18,593.71. 
11. CPH was, at all relevant times, a qualified restoration contractor. 
12. CPH was solicited by plaintiff, and not by Allstate. 
13. CPH has worked as a contractor for Allstate on occasion, but Allstate's 
adjuster handling plaintiffs loss does not regularly refer work to CPH and CPH and Allstate do 
not share any special relationship. 
14. CPH was ready at all times to complete the structural repairs for the 
estimated sum, and CPH could have completed the repairs in about thirty days. 
15. If CPH, or any contractor, discovered hidden damage during the repair 
process, which damage was not apparent before work actually commenced, Allstate would, as a 
matter of standard practice, consider any request to approve and pay for additional work. 
16. On September 16, 1996, Allstate sent plaintiff a check in the amount of 
$18,343.71, which sum represented the CPH estimate, less plaintiffs $250.00 deductible. The 
check indicated on its face that it was "final settlement of dwelling loss and contents moving 
caused by water damage on 8-28-96." 
17. Plaintiff negotiated the check on or about September 25, 1996, after 
causing the following statement to be added above his signature on the back of the check: 
"Cashing this check under protest, we are not accepting this amount as final settlement." 
18. Plaintiff did not believe the amount tendered by Allstate was adequate, but 
he cashed the check because he needed to start repairs. 
19. Plaintiff cashed three other checks he received from Allstate: checks dated 
September 12, 1996, and September 20, 1996, in the amounts of $1,860.30 and $4,685.20, 
respectively, were both payments for additional living expenses—costs incurred because the 
residence was temporarily uninhabitable. The check dated October 16, 1996, in the amount of 
$3,907.60, was payment for emergency services provided by RTH Construction, less some minor 
adjustments. None of the foregoing three checks bore a restrictive endorsement when cashed. 
20. RTH Construction is a company owned by plaintiffs son. 
21. Although plaintiff protested that tender of $18,343.71 by defendant was 
insufficient to repair the dwelling, both plaintiff and defendant understood at the time plaintiff 
negotiated the check that the check amount was all Allstate was willing to pay for dwelling repair. 
22. The only exception to defendant's position that the September 16, 1996, 
check was full payment for dwelling repairs was the possibility that hidden damage might be 
discovered during the repair process, but plaintiff never contacted Allstate to claim any hidden 
damage. 
23. Plaintiff, acting primarily through his daughter, contacted numerous 
contractors. As a result, plaintiff obtained three additional estimates: 
Mr. Pro $36,090.80 
Whitney Homes $36,200.00 
Hatch Const. $35,700.00 
None of the foregoing estimates contain the detail and specificity found in either 
the CPH bid or the Allstate Scope of Damage assessment. Also, none of the three contractors 
were known to the assigned Allstate adjuster and no evidence was received establishing the 
expertise of any of the three contractors in the type of work at issue. 
24. Some time later, almost five months after the loss, plaintiff received a bid 
from RTH, plaintiffs son's company, in the amount of $72,717.00. Plaintiff never gave Allstate a 
copy of the RTH bid. 
25. Plaintiff selected his son's company to complete the repairs. 
26. The residence has been repaired, except that carpet has not been laid. 
Plaintiff claims actual repair costs of about $64,000.00, but full payment has not been made. 
Based on the testimony of plaintiffs daughter, the only testimony on the issue, the court identifies 
total payments in the approximate amount of $30,000.00, but the court is unable to determine 
from the evidence how much was actually paid to RTH or whether the completed work was all 
required by the covered loss. 
27. Allstate paid the total sum of $6,545.50 pursuant to its coverage for 
additional living expenses ("ALE"). 
28. Although Allstate's first ALE payment of $1,860.30 is less than the total 
hotel bills provided by plaintiff, in the amount of $2,328.51, Allstate made a subsequent ALE 
payment of $4,685.20 and plaintiff has produced no evidence suggesting that ALE reimbursement 
if the total amount of $6,545.50 is not foil payment (or more) of reasonable ALE for the time the 
residence would have been uninhabitable in the event plaintiff had allowed CPH to complete the 
repairs. 
29. Plaintiff has neither established the existence of hidden damage nor, if it 
existed, adduced evidence of the nature of the damage and the actual cost of repair and/or 
replacement, either in total or by item. 
From the foregoing Findings of Fact, the court hereby enters the following: 
CONCLUSIONS OF LAW 
1. Plaintiff has been folly compensated for reasonable additional living 
expenses. 
2. Plaintiff neither made claim against Allstate prior to suit, nor asserted a 
claim in this action, for loss or damage to personal property. The court, therefore, awards 
nothing for personal property loss or damage in this action. 
3. All of the elements of accord and satisfaction were satisfied with respect to 
the claim for dwelling loss, with the exception that had plaintiff asserted and proven a claim for 
additional repairs necessitated by hidden damage, such a claim would not be precluded by the 
doctrine of accord and satisfaction. No such claim was proven by a preponderance of the 
evidence. 
4. In the alternative, even if the doctrine of accord and satisfaction did not 
apply, plaintiff has not proven, by a preponderance of the evidence, that the Allstate payment was 
inadequate. Specifically, plaintiffs proof fails on the following issues: reasonable cost of repair 
over and above the CPH bid; actual cost of repairs incurred; and relationship of completed repairs 
to the covered loss. 
5. Based on the foregoing, plaintiff shall take nothing by virtue of his 
complaint, and this action is dismissed, with prejudice. Counsel for defendant shall prepare an 
appropriate order consistent with these Findings and Conclusions. 
DATED this 10th day of July, 1998. 
By th^66uftr-??^v 
RpbeTt K. ffildpr .}• 
District Court Judge 
CERTIFICATE OF MAILING 
Copies of the foregoing Findings of Fact and Conclusions of Law were mailed to 
the following counsel this '^ day of July, 1998: 
Gordon K. Jensen, Esq. 
LEHMAN, JENSEN & DONAHUE 
8 East Broadway, Suite 620 
Salt Lake City, Utah 84111 
Robert L. Stevens, Esq. 
RICHARDS, BRANDT, MILLER & NELSON 
50 South Main Street, Suite 700 
Salt Lake City, Utah 84101 
\Z3 
fttSURGD lh&)1™ UPU) 
PAVMfNt 
OF 
.1 9j.jU&<~ ftuu^a^ ^ W w / U ^ / ^ « ^ " v ^ T4*l/frW*-?"H 69692473 
Estate 
INVOICE NUMBER TOj^qB^PA*i% 
Cj Cciyrhp (I/O 
POUCY NUMBER 
06>099 9^1 
CLAIM N U M B E R 
\1\tX*FW& 
SSNfllN 
W W ^ H A W M A M N K — W H U F F 
ME0HA.0N0 

















^%fe* --/fog*; fo <K» 
ALLSTATE INSURANCE COMPANY on ONE OF ITS AFFILIATES 
m y . , /?ga g . 
VOID IF NOT PRESENTED WITHIN THREE HUNDRED, SIXTY-FIVE DAYS OF THE DATI 
"•E.RE.I Ei«7 3«" • : O l « l 2 0 5E,?3i: «"0 5 1 0 0 IU 3n» 
AUTHOfllZEO SlONATUHES 
/000ia3«,3 7 1L/ 
